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See paras 23 and 24.

IJDGMENT:

IN THE SUPRf,IVIE COURT
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TOJITYDMsroN
[ttlPoRATroNs Llsr

DUNECAR PTY LTD (IN LIQ) v COLBRON

Judgment

1 IIis Honour: The plaintiffs originating process' filed on 20 November 2001' seeks orders rurder q5

588FA aud 588FE(2) ofthe Corporationi Act 2001, that a mortgage executed by the plaintift" now in

liquidation, is void against the plaintiff.

2 The plaintiff was wound up on 9 November 2001 by orders of Master Macready and Mr James

it u* *^ uppoint"a tiquidaior. The order was pronounced at about 
-1 

1 am' Befo^re that time on the

same day, 9i\ovember 2001, th" *-p-y 
"*ecuted 

a contact to sell a piece of its real estate for

S2.79 million.
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3 Although the parti€s tended to treat the contract as being made before the operation of the winding

up order, it does not seem to me flat thal is correct'

4 The making ofa winding up order is ajudicial act That is why itcan only be pronounced by a State

srp*-"-i.i.t 
". " 

cft"G ill Court invested with the judicial power ofthe Commonwealth A

ilrd"ial orA", tut 
"" "if"ci 

fiom the first rnoment on the day on which it is pronounced: Miller v Teale

itstj 9T!8190, schwartz v schwrrfz ( l96l ) 7s wN 0\isw) 545; 2 FLR 4l Thus' the

iiq"id.t- b""t"" th" only authoris€d agent ofthe company to make a contract for tlle whole of9

November 2001.

5 However, as it is apparently cornmon ground tllat the puchase price was€n appropriate one' and the

liquidator wishes to i;mplete the contract, I need say nothing more about the matter'

6 For the purpose of f!!\ of the Coroorations Act' the date that the winding up commences appears

to t" e f*" ioOt. fn-i" 
-"uns 

that tranfactions that took place between 7 Decemher 2000 and 6 June

iooi ." pii"rr-ry 
"t 

risk see section 588FE of the cqrp(]9!!!!+ However' as Mr Aitken for

ttt" J"f""lu"a, .uyt,'o.r" .uy *"f f-d thut u defbnce will still succeed because of f!!!Q'

notwithstanding ihat rhe tansaction happ€ned within the relation-back period'

7 The application that was before me yesterday and todaY was an aqqlicalion made by the plaintiffby

i 
" 

li;;ea;;i. *-"te a caveat that had beenplaced on the title of the property under contract for

sale by the defendant, Mr Colbron, a solicitor' The caveat prctects an interest Mr Colbron says that he

has in rhe land by virtue ot a mortgage, bearin g datr 27 Apil2001, to secure the payment of legal

"."", 
ag",ft- #,ft 

" 
deed which ilso gives him authmity to lodge a caveat in rcspect of the subject

tand,'ani which the authorities indicate would ordinarily confer on Mr Colbron an equitable moltgage

or chaxge which could be the subject ofa valid caveaq see Troncone v Aliperti (1994) 6 BPR 13,291'

8 I should note that Messrs Shaw and colbron ale no strangers to eacb othel. In various loles they

have been adversaries in and out ot court. The chances ofcompromise between them are slighl and it

is likely rhat any problem or technicality will see those gendemen in court'

9 The liquidator has presented a draft settlement sheet, PX03, which shows that' ifhis figures are

conect, itrere w;tt te'a sr-rplus, affer paying out lhe costs ofsale and the first mortgagee' ard other

allege,tly secured credito;, just under :i74;000 Mr Colbron makes it clear that whilst he conside$ he

i" oi"aio-"tt ing tite $ I 1 b,000 he would be content if he were paid $80,000. He is not preparcd to

accept the liquidaior's offer that the surplus' ie the $74,000' would be placed in some separate account

pending the ietermination ofthe present proceedings as to whether the mortgages were valid'

l0 Mr Aitken challenged the liquidator's figures He said there were two major qualifications First'

th" liq,ridutot. Lgut"-" contained an item "legal costs ofsale $10'000" The liquidator was

cross-exarnined aid gave a completely unsatislactory accotmt as to how these figul€s were put

logelher. lndeed. hejust did nol lno\ '

1 I It would seem, however, fiom the material, that the probabilities are thal they cover part ofthe

conveyancing costs (the major part may well have been incuned by the directors before the liquidator

""-" 
ita mJ 

-"nol, 
plus part of the cosrs and exp€nses of the winding up in having counsel and

solicitors appearing on the present motion' Mr Aitken says that it is not dght; that ifhis client is a

'l/o6n\o'l ll,T A]r.l
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secued cleditor, that the unsecured or qru$isecfed debt to the liquidator for costs and expenses of

the winding up should be given priority by this back-door method'

12 The second problem is whether the company owesrhe-full amotmt ofgaming duty to th€ Liquor

,q.a-irri"t-tion'go-4. There is some dispuie about this' the full imptications of which I am not

""-pi","iv "**". 
I, *."1d seem that the ptaintiff was the landlord of a hotel; that it ejected tie

tenant, and that then the tenant was glven; folm of relief against forfeitue' which deemed the

landlord never to have taken possesslon

13 Ifa landlord takes possession of property and then occupies that property itself for its own busmess

;nterests, then the ordinary rule under Nlarriott v The Anchor Reversionary company (1861) 3 De

ci i t ii,l93; 45 ER 846, 852; Bland v rngrams Esrates Ltd (No 2) [2001] TLR 536 appties.

14 However, it is not clear at th€ momentjust how far that principle affects the liability for gaming

duty as between the plaintiff and some oGr person in lespect ofthe subject premises' a hotel at

Rutlerfod. lftlere is some other person liable, then it may be that it is inappropriale that the Liquor

ea-i-"iro"l"r g.u,a b€ paid the 
-full 

$?5,653 by this company, as the liquidator proposes to do \1r
Lltt"n, u""o.aingty, *ys that tbere is sufficient there to secure his client to the sum of$80'000 and

the caveat should=not go until, at least' the substitute secutity is given'

15 Essentially, Mr Aitken says that there is a serious question to be tried as to \thether his client has a

valid mortgage. Itis client does not give any undertaking as to danages'.He says' however' there is a

i"r.fv 
".t"iii" """" 

t"aer s 588FG ifthe ClorporaliotrL Act that the-liquidator' who was also the

iqtia",i. 
"i,i-r" 

f""t", t"nurrt, h* ,hot" gt"ut puttiality against Mr colbron and is really not on top

oTtfr" 
"a"", 

u"a tftut tfr" figures in PX03 are very rubbery, that Mr Colbron.is clearly good to repay any

rr1on"rr-,ftua ut" fo*a b; paid to him, ifthe mortgag€ is void and tie balance of convenience

favoun the rctention of the caveat.

16 Mr Thomson, for the liquidator, said that all that was ftoth and bubble' He points to the fact that

v, coit on in u-io* pieces ofcorrespondence had indicated that the.company would pay the whole

;fthegarning tax that tie liquidator now intends to pay He says that the figwes are a fair estimate of

*fr",-tr'* i" t-" p"iO i" order io complete this contract He further says that it follows liom cases such

* ie""u"" f.it fty Lt<t v Daley [1978] 2 NSWLR 222' especially at ?t9-210' that where one sees

a tmnsaction at arm's length, and that the amount to be received on the sale is only suffrcient to pay

;G;t;;;;;."""es, 
"then 

it is almost always apprcpriate to remove the caveat and that that is the

situation that appertains in the present case'

l7 With rcspect, l think that the proposition put forward by Mr Thomson overstates the law that

applies *ith respect to the court's discretion as to the removal of caveats The Kerrbee Ptrk case

iJ", oi"o*r", O""ia"d under the previous legislation and although the leading book' Woodmlnand

Nettle :Ine toirens System in NSW 2nd ed ILBC, Sydney' 2001) at p l3'264 savs that therc is little

difference betlveen the old |9Z ofthe Real ProperB Act and the present section 74MA' there ale' to

my mind, some differences.

l8 However, the treatlse on caveals against dealing in Austmlia and New Zealand by Lindsay

ie"J"mi". it"*, Sya""y, 1995) pp 193-197 seems to me to have morc prccisely and correctly

a.ralvsed what Holland J did decide in Kerabee Park than the submissions made in the present case'
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lf it is more probable than not that even though the caveator has an interest inlh€ land' that intercst in

,i" r"tJi" .i".iia"t by a superior interest in the land' then the caveat should almost always be

rcmoved.

l9 So if the caveat protects a tlrird mortgage, or the first two mortgages accounl for the whole of the

uufu" oftfr" furra, 
-a 

there is no dispurc ai to what that value is' then almost always the caveat would

;;;;;;. H.;t"t, that simple solution does not apply wbere there is a dispute as to how much is

;" ;rltil,* Tt;.";t":has to detennine whether it is appropriate and just and convenient that the

caveat should remam

20 The caveator has to show, in my view, that the balance of convenience favours leaving the caveat

in pfu"" p"nOing m" ft"aring ofthe proceedings; see eg Kingsto-ne CoDstructions Pty Ltd v Crispel

pty Ltairsqrf gpn 1 1,987. tn many caseJifthe caveator will not accept a substitute security then

i i 
" "*'" 

*ft it",ft" 
"aveator 

has not demonstated th€ balance of convenience and the caveat will go'

2l The decision of Master Mclaughlin in Maddrell v Masteiton Homes Pty Ltd (7 July 1994'

.-"p"n"al *."f4 *em now not ti be good law in view of later decisions ofjudges'

22 The question is really whether on these figures in PX03 tiere is insuffrcient for the claims of Mr

Cott-n. f *oda 
"oosiier 

that the probabilities are, on the evidence that is before m€ at the moment'

that the $ I 0,000 figure lbr legal costs of sale is not something which can be wholly attdbutable to the

"**"4 
i"tit 

-a 
i feast pai, probably nearer three quarters' rclates to the costs and expenses of the

winding up in connecrion with reducing *Lis properq inro cash'

23 Accordingly, it would seern more likely than not there is over $80'000 available for the intere$s of

rr,l. iort.orr.ii" ir* put on a valid caveat. There would appear to be sufficient to give him substituted

;;;;; t, ;;" to m€ that the balance of convenienci favours rnaintaining the caveat' on the

evidence that I have at the moment

24 I have taken into account that the undeltaking as to damages has not been given and also that under

I fip ofth" n"ot prnp"rtr ,L"t tqoo probably ni damages will flow' which could be obtained bv the

liqulauto, *a", tttJGction. tt 
-ay 

well be ihat when the flgwes are morc prccise or time gets closer

to settlement (settlement at the moment is scheduled for tomorrow' but it has already been postponed

or""l ,n" 
-",i". -igft 

be re-examined, especially if some acceptable substitute security can be

arranged. So for thJmoment I will stand the case over to 9 50 am tomorrow for mention' but I am not

prepared to remove the caveat at this stage'
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